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The Delaware Advantages
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Wealth Enhancement with Dynasty Trusts



Trust Friendly Jurisdiction



Administrative Trusts with Third-Party Advisers



Freedom of Disposition 12 Del C. § 3303(a)



Modification of Irrevocable Trusts



Asset Protection through Self-Settled Trusts



Savings on State Fiduciary Income Taxes



Delaware Court of Chancery

Dynasty Trusts – Post Tax Relief Act Strategies
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Gifts to grantor trusts – Client transfers up to $5 MM to trust,
pays trust’s income taxes, reducing taxable estate.



Gifts and sales to grantor trusts – Client transfers seed money
in reliance on new $5 MM exemption; client sells appreciating
asset to trust in return for a note with interest at AFR.



Gifts to asset protection trusts


Client utilizes new exemption to make a completed
gift but remains a discretionary beneficiary to recoup
assets for dire needs (after all, $5MM isn’t $1 MM)



Springing asset protection trust – Trust Protector has
the ability to add grantor as a permissible
discretionary beneficiary

Directed Trusts
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Since 1986 Delaware law has allowed trustees to take
direction from advisors (including investment advisors,
distribution advisors and trust protectors), without
limited liability for their decisions or results (12 Del. C. §
3303(a), 3313(b))



Directed (or administrative) trusts represent a
bifurcation of the trustee’s duties, not a delegation
under the Uniform Prudent Investor Act.



Adviser liability


Advisers are fiduciaries by default under Delaware
law, unless the governing instrument provides
otherwise



The instrument may exonerate and indemnify
advisers, except for willful misconduct
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Client Suitability
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Investment Advisers


Grantors who want to fund a trust with interests
in closely-held entities and want to maintain
control over the management of such entities.



Trusts that contain a concentrated position that
has historical value to the family

Distribution Advisers


May be useful if grantor imposes “productivity”,
“lifestyle” standards or other subjective criteria
for a beneficiary’s entitlement to distributions



Distribution Advisers can direct the Trustee to
decant the assets of the trust into a new trust

Client Suitability
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Trust Protectors


Useful for modification or amendment of a trust
instrument to achieve a favorable tax result or
improve the trust’s administration, to modify a
power of appointment or to give a beneficiary a
power of appointment



When client is making a completed gift to an
asset protection trust, a trust protector may have
the power to add the grantor as a permissible
beneficiary of the trust (the “springing asset
protection trust”)

Modification of Irrevocable Trusts
 Consent Petition Process – movement of trusts to Delaware

and simultaneous reformation
 Rules

of the Delaware Court of Chancery
 Notice to and consent from beneficiaries
 Jurisdictional Issues
 Privacy

issues – all “civil miscellaneous” matters filed
under seal indefinitely

 Case

study of recent movement of several family trusts
to Delaware
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Modification of Irrevocable Trusts
Decanting under Delaware’s decanting statute,
12 Del. C. § 3528



Necessary
Trustee

liability

Potential
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provisions

tax consequences of decanting

Asset Protection Trusts
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In 1997 Delaware became the second state to
permit an “asset protection” trust, a trust in which the
grantor retains an interest as a beneficiary.



Currently, twelve states permit asset protection
trusts in some fashion: Delaware, Alaska, Rhode
Island, Nevada, Utah, Missouri, Oklahoma, South
Dakota, Tennessee, Wyoming, New Hampshire and
Hawaii.

Asset Protection Trusts
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With a properly structured Delaware asset protection
trust, the grantor may be a beneficiary of the trust and
retain certain powers over the trust.



A creditor of the grantor will not be able to reach the
trust assets unless its claim is filed within the
applicable tail period and it establishes that the funding
of the trust was a fraudulent transfer.

Asset Protection Trusts
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A “future creditor” can prevail only by showing,
with clear and convincing evidence, that the
grantor actually intended to defraud that particular
creditor by making a transfer of assets to the trust.



The creditor must assert its claim against the trust
within a “tail period” of four years from the funding
of the trust.

Asset Protection Trusts – Exempt Claims Can Reach Trust



Two classes of claims are not subject to the tail period
or the need to prove a fraudulent transfer:
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A spouse or child with claims for alimony, support or
a share of marital property in connection with a
divorce or separation proceeding (a “spouse” does
not include one who marries the grantor after the
transfer.)
Tort claimants whose claims for death, personal
injury or property damage precede the funding of the
trust.

Asset Protection Trusts – Tenancy By The Entireties Trusts
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Delaware law allows co-grantors to transfer tenancy-by-theentireties (TBE) property into an asset protection trust.



TBE property transferred to a Delaware asset protection trust
retains its TBE character until the death of the first grantor.



Benefits of transferring TBE property to Delaware APT


Creditor of both grantors will have additional hurdle of proving fraudulent
transfer if TBE property is held in trust.



If a creditor successfully reaches the assets of the trust, the sole remedy is an
order directing the trustee to transfer the property to the co-grantors as TBE
property.



When first grantor dies, TBE character is destroyed and creditor of one
grantor can reach the property, but if property is held in trust, creditor will be
barred from reaching the property if claim is outside tail period.

Asset Protection – Powers a Grantor May Retain
 Veto

distributions from the trust
 Limited power of appointment effective on grantor’s death
 Potential

or actual receipt of income
 Potential or actual receipt of principal if distribution is result of
trustee or distribution adviser acting
 In

trustee’s or distribution adviser’s sole discretion, or

 Pursuant

to a standard that does not confer on the
grantor a substantially unfettered right to principal
 The right to remove a trustee or adviser and appoint a new
trustee or adviser

 The right to serve as the investment adviser for the trust
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Asset Protection – Powers a Grantor May Not Retain

 The power to serve as trustee of the trust
 The power to serve as a distribution adviser for the
trust
 The

power to serve as the trust protector for the trust

 The

power to direct distributions from the trust

 The

power to demand a return of assets transferred to
the trust
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Privacy and Confidentiality
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Delaware trusts are not subject to any public registration
or filing requirements.



In the event of litigation, the Court of Chancery routinely
seals the record of trust proceedings.



Delaware law even permits a trustee to withhold
knowledge of a trust’s existence from future or
discretionary beneficiaries, if the grantor so directs. 12
Del. C. § 3303(a).



Use of Designated Representative

Pre-Mortem Notice/Validation
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Delaware law permits a trustee to give interested persons notice of
the creation of a trust. The notice starts a 120-day period to contest
the trust.



12 Del. C. § 3546(a)(1) requires the notice to specify: the fact of the
trust’s existence, the name of the trustee, whether the person is a
beneficiary, and the time allowed for initiating a proceeding to contest
the validity of the trust.



The effect of the notice statute is to compel a dissenting person to
mount a challenge to the validity of the trust while the grantor is still
living.

Disclosures
IRS CIRCULAR 230 NOTICE: To the extent that this communication or any attachment
concerns tax matters, it is not intended to be used, and cannot be used by a taxpayer, for
the purpose of avoiding any penalties that may be imposed by law. For more information
about this notice, see http://www.northerntrust.com/circular230.
LEGAL, INVESTMENT AND TAX NOTICE: This information is not intended to be and should not be treated as legal advice, investment advice or tax
advice. Readers, including professionals, should under no circumstances rely upon this information as a substitute for their own research or for
obtaining specific legal or tax advice from their own counsel.
OTHER IMPORTANT INFORMATION: This presentation is for your private information and is intended for one-on-one use only. The information is
intended for illustrative purposes only and should not be relied upon as investment advice or a recommendation to buy or sell any security.
Northern Trust and its affiliates may have positions in, and may effect transactions in, the markets, contracts and related investments described
herein, which positions and transactions may be in addition to, or different from, those taken in connection with the investments described
herein. Opinions expressed are current only as of the date appearing in this material and are subject to change without notice.
Past performance is no guarantee of future results. Periods greater than one year are annualized. Performance assumes the reinvestment of
dividends and earnings and is shown gross of fees, unless otherwise noted. Returns of the indexes and asset class projections do not reflect the
deduction of fees, trading costs or expenses. It is not possible to invest directly in an index. Indexes and trademarks are the property of their
respective owners, all rights reserved. A client's actual returns would be reduced by investment management fees and other expenses relating
to the management of his or her account. To illustrate the effect of compounding of fees, a $10,000,000 account which earned a 8% annual
return and paid an annual fee of 0.75% would grow in value over five years to $14,693,281 before fees, and $14,150,486 million after deduction
of fees. For additional information on fees, please read the accompanying disclosure documents or consult your Northern Trust Representative.
There are risks involved in investing including possible loss of principal. There is no guarantee that the investment objectives or any fund or
strategy will be met. Risk controls and asset allocation models do not promise any level of performance or guarantee against loss of principal.
All material has been obtained from sources believed to be reliable, but the accuracy, completeness and interpretation cannot be
guaranteed.
Securities products and brokerage services are sold by registered representatives of Northern Trust Securities, Inc. (member FINRA, SIPC), a
registered investment adviser and wholly owned subsidiary of Northern Trust Corporation. Investments, securities products and brokerage
services are:
Not FDIC Insured | No Bank Guarantee |

May Lose Value

This information is not intended to serve as tax or legal advice. As always, tax and legal counsel should be engaged before taking
any action.
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