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The American Law Institute Continuing Legal Education Group (ALI CLE)
About The American Law Institute
The American Law Institute (ALI), founded in 1923, is the leading independent organization in the United
States producing scholarly work to clarify, modernize, and otherwise improve the law. The Institute (made up of
4,000 lawyers, judges, and law professors of the highest qualifications) drafts, discusses, revises, and publishes
Restatements of the Law, model statutes, and principles of law that are enormously influential in the courts and
legislatures, as well as in legal scholarship and education. ALI has long been influential internationally and, in recent
years, more of its work has become international in scope.
By participating in the Institute’s work, its distinguished members have the opportunity to influence the
development of the law in both existing and emerging areas, to work with other eminent lawyers, judges, and
academics, to give back to a profession to which they are deeply dedicated, and to contribute to the public good.

ALI-ABA: A History of Providing Continuing Legal Education of the Highest Quality
In 1947, the American Bar Association (ABA) asked the American Law Institute to undertake the first national
program of post-admission legal education. The need to refresh returning WWII lawyer-veterans on the law
underscored the importance of continuing education to all lawyers. ALI accepted the challenge, and the two
organizations formed a committee denominated as American Law Institute-American Bar Association (ALI-ABA) to
begin the work.
The mission of this new, national continuing legal education (CLE) venture was to educate the bar in general, to
work with state and local bar groups to meet lawyers’ CLE needs, and to assist in establishing organizations that
would develop their own CLE programs.
In the early years, ALI-ABA produced hundreds of live programs, and by 1958 brought CLE to communities in 44
states. ALI-ABA’s publications also flourished during this time and included the creation of handbooks spanning
a range of subject areas. Ultimately, ALI-ABA became renowned for its extensive programming in practice areas
including business/corporate, employee benefits, employment, environmental, estate planning, and real estate/
land use law, as well as in ethics, skills and law practice.
Over the years, ALI-ABA embraced new technologies and pioneered the delivery of CLE via satellite TV to a
network of sites throughout the country hosted by state and local bar associations, law schools, and law firms.
More recently, ALI-ABA added MP3 downloads to its delivery media that included live webcasts, online courses,
on-demand electronic publications, DVDs, and telephone seminars. In addition to its national curriculum, ALI-ABA
offered consulting, training, and accreditation assistance to law firms, corporate law departments, and government
agencies for their in-house professional development programs. In 2010, ALI-ABA introduced the Knowledge Portal,
a subscription-based, online legal content, research, and education resource designed to help attorneys balance
their professional careers and become more efficient in their everyday practice.

ALI CLE: A New Chapter in Continuing Legal Education
On April 30, 2012, by mutual agreement, the American Bar Association and the American Law Institute chose to
move forward separately in their CLE efforts, with the abundant intellectual content and cutting-edge technology
of ALI-ABA being absorbed into the CLE group of ALI. Today, the thousands of prominent lawyers, judges, and legal
academics in the United States and abroad who taught and wrote for ALI-ABA continue to do so for ALI CLE.
The American Law Institute continuing legal education group remains committed to the work of promoting
continuing professional education for lawyers throughout the United States and to creating standards to ensure
quality and relevance in CLE programs. As ALI-ABA did for nearly 65 years, ALI CLE continues to evolve to meet the
needs of the legal profession, furthering a tradition of unparalleled service to lawyers.
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PROGRAM SCHEDULE

February 25, 2014

Program Schedule
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Scope and Purpose:
The Peierls cases involved 13 trusts settled outside of Delaware from 1953 through 2005. The
trustees wished to move the administration of the trusts to Delaware and to modify the trusts
under Delaware law. Although the Supreme Court of Delaware affirmed the Court of Chancery
with respect to certain jurisdictional matters, it took the opportunity to clearly state the law
governing administration of trusts and how the change of trust situs can change the law
governing administration.
At this CLE program on the Peierls cases and the migration of trusts to, and the
administration of trusts in, Delaware, learn the significance of the Peierls decisions from
attorneys who represented the Peierls family in the Delaware Court of Chancery and Supreme
Court. Faculty, Fellows of The American College of Trust and Estate Counsel, and counsel who
represented the Peierls family, will discuss:
•
•
•
•
•

the prior consent petition practice in Delaware
key holdings of the Delaware Supreme Court opinions
impact of the Supreme Court decisions on the methods for modifying trusts under
Delaware law
common reasons why non-Delaware residents utilize Delaware trusts and how a trust
may be modified under Delaware law in order to take advantage of Delaware’s statutes
the significance of the Peierls decisions with respect to trust situs and governing law

Questions submitted during the program will be answered live by the faculty. In addition, all
registrants will receive a set of downloadable course materials and free access to the archived
online program.

Program: (All Times Eastern Standard)
12:30 p.m. Peierls of Wisdom: What the Peierls Cases Mean for Trust Fiduciaries and Their
Advisors
2:00 p.m.

Program Ends.
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Suggested Prerequisite: Two to four years’ experience in subject matter
Educational Objectives: Acquisition of knowledge and skills to develop proficiency as a
practitioner; maintenance of professional competence as a practitioner; provision of information
on recent legal developments
Level of Instruction: Intermediate
Total 60-minute hours of instruction: 1.5. Total 50-minute hours: 1.8.

Nothing in this program, the program materials, or communications
stemming from the program (including questions and answers) should be
considered as the rendering of legal advice. Non-lawyers should seek the
advice of a licensed attorney in all legal matters. Registrants/readers should
assure themselves that these presentations/materials/communications are still
current and applicable at the time they are delivered or read. Neither ALI
CLE nor the speakers/authors can warrant that these presentations/
materials/communications will continue to be accurate, nor do they warrant
them to be completely free of errors when delivered/published.
Registrants/readers should verify statements before relying on them. These
presentations/materials/communications reflect the viewpoints of their
speakers/authors and do not necessarily express the opinions of ALI CLE or
its sponsors. The members of this program's faculty are contributing their
services to further the continuing legal education of their fellow members of
the Bar.
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Peierls of Wisdom:
What the Peierls Cases Mean for
Trust Fiduciaries and Their Advisors
Peter S. Gordon, Esq.
Daniel F. Hayward, Esq.
Karen A. Fahrner

Introduction
• Delaware Supreme Court issued three
separate and related opinions, en banc, in the
Peierls case on October 4, 2013
• The Peierls have positively impacted the
migration of trusts to Delaware and their
subsequent modification under Delaware law
• Delaware is a favored jurisdiction for trusts,
and the Peierls opinions ensure that it will
continue to be a favored destination for
trusts.
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The Delaware Advantage
•

The trust instrument controls – 12 Del. C. § 3303(a).
– “(a) Notwithstanding any other provision of this Code or other law, the terms
of a governing instrument may expand, restrict, eliminate or otherwise vary
the rights and interests of beneficiaries, including, but not limited to, the
right to be informed of the beneficiary’s interest for a period of time, the
grounds for removal of a fiduciary, the circumstances, if any, in which the
fiduciary must diversify investments, and a fiduciary’s powers, duties,
standard of care, rights of indemnification and liability to persons whose
interests arise from that instrument; provided however, that nothing
contained in this section shall be construed to permit the exculpation or
indemnification of a fiduciary for the fiduciary=s own willful misconduct or
preclude a court of competent jurisdiction from removing a fiduciary on
account of the fiduciary’s willful misconduct. The rule that statutes in
derogation of a common law are to be strictly construed shall have no
application to this section. It is the policy of this section to give maximum
effect to the principle of freedom of disposition and to the enforceability of
governing instruments.”

The Delaware Advantage
• Limitation on actions against a trustee – 12
Del. C. § 3585(a).
• Beneficiary may not hold a trustee liable for a breach of
trust if the beneficiary consented to the conduct
constituting the breach, released the trustee from
liability for the breach or ratified the transaction
constituting the breach unless the beneficiary was so
induced by improper conduct of the trustee or the
beneficiary did not know at the time the beneficiary’s
rights or material facts the trustee knew or should have
known. 12 Del. C. § 3588.
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The Delaware Advantage
• Favorable income tax laws
• Delaware does not tax that portion of trust income and
capital gains accumulated and set aside for future
distribution to nonresident beneficiaries. 30 Del. C. §
1636(a).
• If all of the beneficiaries of a Delaware trust are
nonresidents, the trust pays no Delaware state income
tax at all.

• Prudent investor rule – 12 Del. C. § 3302

The Delaware Advantage
• Self-settled asset protection trusts – The
Qualified Dispositions in Trust Act, 12 Del. C. §
3570, et. seq.
• The statute allows a transfer by one trustee to a
qualified Delaware trustee to be treated as a qualified
disposition. 12 Del. C. § 3570(7).
• A significant number of out of state trusts have
migrated to Delaware in order to take advantage of this
statute.

• Total return trusts – 12 Del. C. § 3527
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The Delaware Advantage
• Decanting – 12 Del. C. § 3528.
• The statute authorizes a trustee, that has authority
under the terms of the trust instrument (the first trust)
to invade principal for the benefit of one or more
beneficiaries, to exercise such authority by appointing
all or a portion of the principal subject to the power of
invasion in favor of a trustee of a trust under a separate
trust instrument (a second trust). 12 Del. C. § 3528(a).
• Decanting has become an increasingly popular method
for migrating trusts to Delaware and modifying such
trusts to take advantage of certain aspects of Delaware
trust law

The Delaware Advantage
• Pre-mortem validation of trusts. 12 Del. C. § 3546
• The “consent petition” process – governed by
Delaware Court of Chancery rules 100-104
• Confidentiality / ”quiet” trusts
• A settlor may direct the trustee (for a period of time) not to
inform the beneficiary of the beneficiary’s interest in the
trust. 12 Del. C. § 3303(a).
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The Delaware Advantage
• Directed Trusts – 12 Del. C. § 3313
• Delaware recognizes directed trusts and limits the liability of a
trustee who acts upon the direction of an adviser appointed in the
trust agreement to make an investment decision, a distribution
decision or other decisions.
• When a trustee acts in accordance with the directions of a trust
direction adviser, the trustee will only be liable for its “willful
misconduct.” 12 Del. C. § 3313(b).
• The term willful misconduct means intentional wrongdoing and
not mere negligence, gross negligence or recklessness. 12 Del. C.
§ 3301(g) and 12 Del. C. § 3301(h)(4).
• In all cases, there may be an adviser who is a “trust protector.” 12
Del. C. § 3313(f)

Prior Consent Petition Practice
• Prior to Peierls, it was common practice for
interested parties to file a Petition in the Delaware
Court of Chancery seeking the following relief:
• Confirmation of the appointment of a Delaware corporate trustee
• Acceptance of jurisdiction over the trusts so that Delaware will be
the situs of the trust and Delaware law will govern the trust’s
administration
• Modification of the trust, usually, in part, to make it a directed
trust under Delaware law with respect to investment decisions
and/or distribution decisions

• Delaware trustee’s acceptance was contingent upon
Court’s confirmation of its appointment
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The Peierls Consent Petitions
• Worked with family for several months to
determine best course of action
• Five inter vivos trusts, seven testamentary
trusts and one charitable lead trust
• All trusts had broadly similar dispositive and
administrative provisions, but located in
different jurisdictions
• Most trusts had two individual trustees and
one corporate trustee

The Peierls Consent Petitions
• Petitions filed in Delaware Court of Chancery sought:
• Approval of the resignation of the individual trustees
• Confirmation of the appointment of the successor corporate trustee
• Acceptance of jurisdiction over the trusts so that Delaware would be
the situs of the trusts and Delaware law would thereafter govern the
administration of the trusts
• Modification of the trusts to create the position of Investment
Direction Adviser
• Modification of the trusts to create the position of Trust Protector
with the authority to remove and replace the other fiduciaries and to
further amend the administrative provisions of the trusts without
court action

• After a hearing in October of 2012, the Delaware Chancery
Court issues its opinions denying each of the Petitions.
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The Peierls Opinions – Key
Holdings
• Delaware law governing administration
• Court analyzed relevant Delaware case law
• Relied heavily on the Restatement (Second) of Conflict of
Laws
• *** Even if a trust contains a choice of law provision, and
even if that choice of law provision references
“administration,” the law governing the administration of
a trust will change when the place of administration of the
trust changes via the proper appointment of a successor
trustee, unless the settlor has specifically stated his or her
intent that a state’s law shall always govern the
administration of that trust

The Peierls Opinions – Key
Holdings
• Trust matters that properly constitute
“administration”
• All items of relief requested in the Petitions were
“administrative matters”
• Opens the door for use of nonjudicial methods
available under Delaware law to modify trusts, such as
decanting, merger and nonjudicial settlement
agreements
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The Peierls Opinions – Key
Holdings
• Jurisdiction
• Two questions: (1) can the Court exercise jurisdiction? (2) should the
Court exercise jurisdiction?
• If all interested parties consent, Court can exercise jurisdiction
• Whether Court should exercise jurisdiction depends on whether a
court currently has “primary supervisions” over the trust
• Primary supervision can be manifested by the following:
» There are existing court orders relating to the trust in which the issuing
court specifically retains jurisdiction
» “Active control”

• For typical inter vivos trusts, a court acquires jurisdiction “only when a
beneficiary or trustee brings a suit over the trust.”

• No “advisory opinions”
• Delaware trustee taking part in consent Petition cannot condition the
acceptance of its appointment upon an order from the Chancery
Court confirming its appointment

Methods to Modify Trusts Under
Delaware Law
• Consent petition process
• Delaware Supreme Court’s analysis and clarity on governing
law and jurisdictional issues eliminates a significant amount
of uncertainty
• If goal is to modify trust to make it a directed trust, there
will be a period of time during which the Delaware trustee is
not directed. Risk can be minimized or extinguished by:
» Nonjudicial settlement agreement under Delaware law,
entered into immediately after Delaware trustee accepts its
appointment
» Release and ratification agreement, entered into
immediately after Court enters order modifying trust to
make it directed
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Methods to Modify Trusts Under
Delaware Law
• Decanting – 12 Del. C. § 3528
• When can it be used? – When Delaware law governs the
administration of the trust or when the trust is
administered in Delaware
• How can it be used? - Can be used to make significant
changes to administrative provisions to the trust as long as
requirements of the statute are met. Can be used to give a
beneficiary a limited lifetime or testamentary power of
appointment.
• Statute does not require notice to or consent of trust
beneficiaries. Most trustees will require a Consent,
Release and Indemnity Agreement to be signed by some or
all of the trust beneficiaries.

Methods to Modify Trusts Under
Delaware Law
• Merger – 12 Del. C. § 3325(29)
• When can it be used? – When Delaware law governs the
administration of the trust
• How can it be used? - Pursuant to the statute, a trustee is
authorized to “[m]erge any 2 or more trusts, whether or not
created by the same trustor, to be held and administered as a
single trust if such a merger would not result in a material
change in the beneficial interests of the trust beneficiaries, or
any of them, in the trust.”
• Like decanting, merger is an exercise of the trustee’s discretion
• Since the Delaware Chancery Court’s Peierls opinions, merger
has become a popular method to obtain desired administrative
provisions
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Methods to Modify Trusts Under
Delaware Law
• Nonjudicial settlement agreements – 12 Del. C. § 3338
• When can it be used? – When Delaware law governs the
administration of the trust
• How can it be used?
» Modeled after Section 111 of the Uniform Trust Code
» Interested parties may enter into a binding agreement
“with respect to any matter involving a trust.”
» Statute contains a nonexclusive list of six matters that be
the subject of a nonjudicial settlement agreement
» Agreement cannot violate “a material purpose of the trust”
» All parties that would be required to sign a Waiver in
connection with a consent Petition relating to the trust
would be required to sign the nonjudicial settlement
agreement for the agreement to be effective

12
2

13

THE AMERICAN LAW INSTITUTE
Continuing Legal Education
Peierls of Wisdom: What the Peierls Cases Mean
for Trust Fiduciaries and Their Advisors
Cosponsored by The American College of Trust and Estate
Counsel (ACTEC)
February 25, 2014
Telephone Seminar/Audio Webcast

The Delaware Supreme Court Peierls Opinions – Analysis
and Impact on Methods for Modifying Trusts Under Delaware Law
By
Peter S. Gordon, Esquire
Gordon Fournaris & Mannarella, P.A.
Wilmington, Delaware
Daniel F. Hayward
Gordon, Fournaris & Mammarella, P.A.
Wilmington, Delaware

14
2

15

The Delaware Supreme Court Peierls Opinions –
Analysis and Impact on Methods for Modifying Trusts Under Delaware Law
Daniel F. Hayward, Esq.
Michael M. Gordon, Esq.
Gordon, Fournaris & Mammarella, P.A.
1925 Lovering Avenue
Wilmington, DE 19806
Tel: (302) 652-2900
Fax: (302) 652-1142
dhayward@gfmlaw.com
mgordon@gfmlaw.com

Presented in conjunction with ACTEC/ALI-CLE: What the Peierls Cases Mean for Trust Fiduciaries and
Their Advisors – February 25, 2014, by:
Peter S. Gordon, Esq.
Daniel F. Hayward, Esq.
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I.

Introduction

The Delaware Supreme Court recently issued three separate and related en banc opinions
for the Peierls matters1, authored by Chief Justice Steele, resulting from the appeal of three
opinions of the Delaware Court of Chancery. The Delaware Supreme Court opinions in Peierls
provide significant insight into various legal issues, including how to determine the
administrative law, situs and jurisdiction of trusts, that should favorably impact the migration of
trusts to Delaware and the subsequent modification of those trusts to take advantage of Delaware
trust law. This outline will discuss the various aspects of Delaware law that continue to make
Delaware a favorable and desired jurisdiction for trusts, the specific holdings of the Peierls
opinions, and the extent to which such holdings reduce the barriers to effectively transferring
trusts to Delaware and modifying them to modernize administrative provisions.
II.

The State of Delaware – A Favorable Jurisdiction for Trusts

Delaware has become a favored jurisdiction for existing trusts for many reasons, perhaps
most notably due to the flexibility and administrative advantages afforded by Delaware law.
Delaware is a trust friendly state. For more than a century, Delaware has assisted wealthy
families in accomplishing objectives such as teaching younger generations about the responsible
stewardship of wealth and philanthropy while simultaneously maximizing the investment return
1

See In the Matter of Peierls Family Inter Vivos Trusts, 2013 WL 5539329 (Del. Oct. 4, 2013); In the Matter of
Peierls Family Testamentary Trusts, 2013 WL 5526239 (Del. Oct. 4, 2013); In the Matter of Ethel F. Peierls
Charitable Lead Unitrust, 2013 WL 5526243 (Del. Oct. 4, 2013).
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on family assets, protecting family wealth from creditors and saving income taxes. See, R.
Nenno, Perpetual Dynasty Trusts: Tax Planning and Jurisdiction Selection, ALI-ABA Planning
Techniques for Large Estates, 509-651 (Apr. 2007), available at www.ali-aba.org. Some of the
primary reasons associated with migrating a trust to Delaware and modifying the trust to take
advantage of certain aspects of Delaware law, which are also relevant reasons for the creation of
new Delaware trusts, are detailed below.
A.

Trust Instrument Controls. Delaware law gives maximum effect to the wishes of
the settlor as expressed in the governing instrument. 12 Del. C. § 3303(a). This
specific statutory provision states that the terms of a governing instrument may
expand, restrict, eliminate or otherwise define the rights of beneficiaries,
including the right of a beneficiary to be informed of the existence of the trust, the
grounds for the removal of a fiduciary, and the fiduciary’s powers, duties and
standard of care. Id.
' 3303. Effect of provisions of instrument
(a)
Notwithstanding any other provision of this Code or other law, the terms
of a governing instrument may expand, restrict, eliminate or otherwise vary
the rights and interests of beneficiaries, including, but not limited to, the
right to be informed of the beneficiary==s interest for a period of time, the
grounds for removal of a fiduciary, the circumstances, if any, in which the
fiduciary must diversify investments, and a fiduciary==s powers, duties,
standard of care, rights of indemnification and liability to persons whose
interests arise from that instrument; provided however, that nothing contained in
this section shall be construed to permit the exculpation or indemnification of a
fiduciary for the fiduciary=s own willful misconduct or preclude a court of
competent jurisdiction from removing a fiduciary on account of the fiduciary=s
willful misconduct. The rule that statutes in derogation of a common law are to
be strictly construed shall have no application to this section. It is the policy of
this section to give maximum effect to the principle of freedom of disposition
and to the enforceability of governing instruments. [Emphasis added].
In addition, a trustee has a statutory right to rely on the terms of the trust
instrument. In this regard, 12 Del. C. ' 3586 states:
' 3586. Reliance on trust instrument
A trustee who acted in good faith reliance on the terms of a written trust
instrument is not liable to a beneficiary for a breach of trust to the extent
breach resulted from the reliance.
Similarly, 12 Del. C. ' 3302(e) states:
' 3302. Degree of care; authorized investments
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(e) Any fiduciary acting under a governing instrument shall not be liable to
anyone whose interests arise from that instrument for breach of fiduciary duty for
the fiduciary’s good faith reliance on the express provisions of such instrument.
The standards set forth in this section may be expanded, restricted or eliminated
by express provisions in a governing instrument.
B.

Limitation on Actions Against a Trustee. Delaware law provides that a
beneficiary may not initiate a proceeding against the trustee for breach of trust
after the first to occur of: (i) two years following the date the beneficiary was sent
a report that adequately disclosed the facts constituting a claim or (ii) the date the
proceeding was otherwise precluded by adjudication, release, consent or other
limitation under Delaware law. 12 Del. C. § 3585(a). The two year claims period
applies to minor, incapacitated and unborn persons and persons whose identity or
location is unknown whose interest is represented under Delaware’s virtual
representation statute. 12 Del. C. § 3547, which is further discussed below. In
2008, 12 Del. C. § 3585 was amended to add a new five year statute of repose for
breach of trust actions. In cases where the two-year limitation period does not
apply, the new limitations period absolutely bars breach of trust claims five years
following the first to occur of (i) the removal, resignation or death of the trustee;
(ii) the termination of the beneficiary’s interest in the trust; or (iii) the termination
of the trust.
1.

Beneficiary’s Consent. Delaware law provides that a beneficiary may not
hold a trustee liable for a breach of trust if the beneficiary consented to the
conduct constituting the breach, released the trustee from liability for the
breach or ratified the transaction constituting the breach unless the
beneficiary was so induced by improper conduct of the trustee or the
beneficiary did not know at the time the beneficiary’s rights or material
facts the trustee knew or should have known. 12 Del. C. § 3588.

2.

Virtual Representation. Delaware law provides that the interest of “a
minor, incapacitated, or unborn person, or a person…. whose identity or
location is unknown and not reasonably ascertainable” may be represented
and bound by another with substantially identical interests, to the extent
that there is no material conflict of interest between the representative and
the person being represented with regard to the particular question or
dispute. 12 Del. C. § 3547(a). Virtual representation applies for all
purposes including judicial proceedings and such non-judicial matters as
releasing the trustee, consenting to the conduct of the trustee or ratifying a
transaction engaged in by the trustee. 12 Del. C. § 3588. In the case of a
minor or incapacitated beneficiary, the surviving and competent pare may
represent and bind the beneficiary. 12 Del. C. § 3547(c). A “presumptive
remainder beneficiary” (one who would take if the trust terminated at that
time without regard to the exercise or non-exercise of a power of
appointment) may represent and bind contingent remainder beneficiaries
including adults and charities. 12 Del. C. § 3547(b). A surviving parent
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or parents or custodial parent (if one parent has sole custody of the
beneficiary) may sign on behalf of a minor or incapacitated beneficiary
only if “there is no material conflict of interest between the minor or
incapacitated beneficiary and either of such beneficiary’s parents with
respect to the particular question in dispute”. 12 Del. C. § 3547(c). The
foregoing provision often avoids the need to appoint a guardian ad litem
for purposes of a judicial proceeding relating to a Delaware trust.
(a)

“Material Conflict of Interest” Defined. In 2013, 12 Del. C. §
3547 was amended to provide that a material conflict of interest
between a representative and each beneficiary is presumed when,
as a result of the judicial proceeding or nonjudicial matter:
i. the representative will be appointed to a fiduciary or
nonfiduciary office or role, unless the representative already
serves in a fiduciary or nonfiduciary office or role and will not
receive greater authority, broader discretion, or increased
protection as a result of the new appointment;
ii. the representative currently holds a fiduciary or nonfiduciary
office or role and will receive greater authority, broader
discretion, or increased protection; or
iii. the representative has any other “actual or potential conflict of
interest with the represented beneficiaries with respect to the
particular question or dispute, including but not limited to a
conflict resulting from a differing investment horizon or an
interest in present income over capital growth.” 12 Del. C. §
3547(e).

(b)

C.

The 2013 amendment to 12 Del. C. § 3547 aligns the statute with
Delaware Court of Chancery Rule 103, which relates to consent
Petitions and is further discussed in Section II of this outline.

Favorable Income Tax Laws. Delaware does not tax that portion of trust income
and capital gains accumulated and set aside for future distribution to nonresident
beneficiaries. 30 Del. C. § 1636(a). If all of the beneficiaries of a Delaware trust
are nonresidents, the trust pays no Delaware state income tax at all. Id. Many
non-resident trusts (including many from New York) have been moved to
Delaware to avoid state income tax that would otherwise apply. See, for example,
N.Y. Tax Law § 605(b)(3)(D) exempting resident trusts from New York income
tax where all of the trustees are domiciled in a state other than New York, the
entire trust corpus is located outside the State of New York and all income and
gain of the trust are derived from or connected with sources outside the State of
New York. Clients with existing trusts in high income states often move their
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trusts to Delaware in anticipation of a transaction that will result in a substantial
capital gain (i.e., a sale of a block of low-basis stock) in order to avoid the state
income tax that would be imposed as a result of the transaction. Delaware does
not have a tax on intangible personal property and there are no other franchise
taxes, gross receipts taxes or hidden fees that apply to Delaware trusts.
D.

Prudent Investor Rule. Delaware adopted its version of the uniform Prudent
Investor Act in 1986. 12 Del. C. § 3302(b). Delaware permits a trustee to acquire
virtually every kind of investment and judges the trustee’s investment
performance based upon the performance of the entire portfolio of the trust and
not on an asset by asset basis. 12 Del. C. § 3302(c). Where the terms of a
governing instrument direct the fiduciary to retain specified trust property as a
trust investment, the duty of diversification otherwise applicable to the fiduciary
with respect to such property shall be deemed to be waived and the fiduciary shall
be exonerated from liability for retaining the property except in the case of willful
misconduct proved by clear and convincing evidence in the Delaware Court of
Chancery. 12 Del. C. § 3304.

E.

Self-Settled Asset Protection Trusts. Delaware enacted a self-settled asset
protection trust law “The Qualified Dispositions in Trust Act” in 1997. 12 Del. C.
§ 3570, et. seq. (“Act”). The Act specifically allows a transfer by one trustee to a
qualified Delaware trustee to be treated as a qualified disposition. 12 Del. C. §
3570(7). The Act provides asset protection to certain self-settled trusts permitting
a settlor to transfer the settlor's own assets through a qualified disposition to an
irrevocable trust, retain certain beneficial interests in the trust and protect those
assets from the claims of the settlor's creditors. Id. A creditor’s claim against a
Delaware asset protection trust is barred unless (i) the claim arose before the
qualified disposition and suit is filed not later than four years after the date of the
qualified disposition or one year after the creditor discovered or should have
discovered the qualified disposition or (ii) the claim arose after the qualified
disposition and suit is filed within four years after the qualified disposition. 12
Del. C. § 3572(b). A significant number of out of state trusts have migrated to
Delaware to take advantage of the Act.

F.

Total Return Trust. Many trusts have had their place of administration transferred
to Delaware has been moved to Delaware specifically for the purpose of allowing
the Delaware trustee to convert an income only trust to a total return trust
Delaware was the first state to adopt total return legislation when it enacted 12
Del. C. § 3527 on June 21, 2001. The total return statute creates a simplified
procedure that allows a “Disinterested Trustee” (such as a corporate fiduciary) to
convert an income only trust to a total return trust without court proceedings. 12
Del. C. § 3527(b). The statute allows a trustee to establish a unitrust rate from 3%
to 5% in lieu of trust income and to allocate to the unitrust payment tax
characteristics such as short-term and long-term capital gain. 12 Del. C. §
3527(h). The power of a trustee to convert an income trust to a total return trust
or a total return trust to an income trust is, by statute, a law pertaining to the
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administration of a trust and is available to any trust administered in Delaware.
12 Del. C. § 3527(1).
G.

Decanting. Delaware law authorizes a trustee, that has authority under the terms
of the trust instrument (the first trust) to invade principal for the benefit of one or
more beneficiaries, to exercise such authority by appointing all or a portion of the
principal subject to the power of invasion in favor of a trustee of a trust under a
separate trust instrument (a second trust). 12 Del. C. § 3528(a). Decanting has
become an increasingly popular method for migrating trusts to Delaware and
modifying such trusts to take advantage of certain aspects of Delaware trust law.
The Delaware decanting statute is discussed in more detail later in this outline.

H.

Pre-mortem Validation of Trust. Delaware law allows the trustee of a trust to
provide written notice of the trust to the interested parties to the trust (including
beneficiaries of the trust), and such notice may provide that such interested party
has 120 days from delivery of the notice to initiate a judicial proceeding in the
Delaware Court of Chancery to contest the validity of the trust. 12 Del. C. § 3546.
If the interested party does not initiate a judicial proceeding within such time
period, such party is forever barred from contesting the validity of the trust. In a
recent Delaware case, In the Matter of: Restatement of Declaration of Trust
Creating the Survivor’s Trust Created Under the Ravet Family Trust Dated
February 9, 2012, C.A. No. 7743-VCG, the Delaware Court of Chancery enforced
the statute by dismissing as time-barred a beneficiary’s suit contesting the validity
of an irrevocable Delaware trust. The Delaware Court of Chancery also
confirmed that the pre-mortem validation statute is a statute of repose and applied
the presumption in the statute which provides that delivery of the notice to the last
known address of the interested party contesting the trust shall constitute receipt
of the notice by such party, which triggers the commencement of the 120 day
period in which the party may initiate a judicial proceeding contesting the trust.
Delaware’s pre-mortem validation statute can therefore be a powerful tool for a
Settlor to utilize if the Settlor expects that a trust that he or she creates during life
may otherwise be challenged by a beneficiary following the Settlor’s death. The
pre-mortem validation process would allow the Settlor during his or her lifetime,
in the validity of the trust is challenged within the 120 day period, to state his or
her intent and confirm that the trust was validly created.

I.

Confidentiality / “Quiet” Trusts. Delaware law places great emphasis on the
confidentiality of matters relating to Delaware trusts. A settlor may direct the
trustee (for a period of time) not to inform the beneficiary of the beneficiary’s
interest in the trust. 12 Del. C. § 3303(a).

J.

Directed Trusts. Delaware recognizes directed trusts and limits the liability of a
trustee who acts upon the direction of an adviser appointed in the trust agreement
to make an investment decision, a distribution decision or other decisions. 12
Del. C. § 3313. The judicial and non-judicial methods described in Section V of
this outline to migrate a trust to Delaware and modify or reform the trust are
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perhaps most often employed to make the trust a directed trust under Delaware
law as to investment decisions (via the creation of the position of an Investment
Direction Adviser or Special Holdings Direction Adviser), distribution decisions
(via the creation of the position of Distribution Adviser), or both.
1.

Definition. A directed trust is a trust that removes one or more powers or
discretions traditionally held by the trustee and vests that power or
discretion in a person who is either a special trustee or not a trustee at all.
The power or discretion can relate to investment decisions, management
decisions, distribution decisions and any other decision affecting the
administration of the trust. The starting point for the creation of directed
trusts is the statutory framework that permits them coupled with the
carefully worded language of the trust instrument.

2.

Delaware Provisions. The foregoing provisions for directed trusts should
be compared with the more protective provisions adopted by Delaware
and a few other states.
(a)

Delaware law recognizes a broad class of advisers including
direction advisers, consent advisers and trust protectors. Where
one or more persons are given authority by the terms of a
governing instrument to direct, consent to or disapprove a
fiduciary’s actual or proposed investment decisions, distribution
decisions or other decisions of the fiduciary, such persons shall be
considered to be advisers and fiduciaries when exercising such
authority unless the governing instrument otherwise provides. 12
Del. C. § 3313(a).

(b)

When a trustee acts in accordance with the directions of a trust
direction adviser, the trustee will only be liable for its “willful
misconduct”.
Direction Provision
If a governing instrument provides that a fiduciary is to follow the
direction of an adviser, and the fiduciary acts in accordance with
such a direction, then except in cases of willful misconduct on
the part of the fiduciary so directed, the fiduciary shall not be
liable for any loss resulting directly or indirectly from any such
act. 12 Del. C. § 3313(b). [emphasis added] The term willful
misconduct means intentional wrongdoing and not mere
negligence, gross negligence or recklessness. 12 Del. C. § 3301(g)
and 12 Del. C. § 3301(h)(4).

(c)

{GFM-00527290.DOCX-3}

The statutory standard of care required of a fiduciary acting on the
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trustee acts with the consent of a Consent Adviser, the trustee will
only be liable for its “willful misconduct” or “gross negligence”.
Consent Provision
If a governing instrument provides that a fiduciary is to make
decisions with the consent of an adviser, then except in cases of
willful misconduct or gross negligence on the part of the
fiduciary, the fiduciary shall not be liable for any loss resulting
directly or indirectly from any act taken or omitted as a result of
such adviser’s failure to provide such consent after having been
requested to do so by the fiduciary. 12 Del. C. § 3313(c).
[emphasis added]
(d)

In all cases, there may be an adviser who is a “trust protector”.
Trust Protector
... the term “adviser” shall include a “protector” who shall have all
of the power and authority granted to the protector by the terms of
the governing instrument, which may include but shall not be
limited to:

(e)

(i)

The power to remove and appoint trustees, advisers, trust
committee members, and other protectors;

(ii)

The power to modify or amend the governing instrument to
achieve favorable tax status or to facilitate the efficient
administration of the trust; and

(iii)

The power to modify, expand, or restrict the terms of a
power of appointment granted to a beneficiary by the
governing instrument. 12 Del. C. § 3313(f).

The statutory protection afforded trustees of directed trusts would
be diminished if advisers or beneficiaries could sue the trustee on
the theory that the trustee had a duty to keep them informed and to
impart to them knowledge affecting their interests in the trust so
they could perform their duties as advisers or otherwise protect
their beneficial interests in the trust.
Duty to Monitor, Communicate and Inform
Whenever a governing instrument provides that a fiduciary is to
follow the direction of an adviser with respect to investment
decisions, distribution decisions, or other decisions of the
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fiduciary, then, except to the extent that the governing instrument
provides otherwise, the fiduciary shall have no duty to:
(i)

monitor the conduct of the adviser;

(ii)

provide advice to the adviser or consult with the
adviser; or

(iii)

communicate with or warn or apprise any beneficiary
or third party concerning instances in which the
fiduciary would or might have exercised the fiduciary’s
own discretion in a manner different from the manner
directed by the adviser. 12 Del. C. § 3313(e). [emphasis
added].

Absent clear and convincing evidence to the contrary, the actions
of the fiduciary pertaining to matters within the scope of the
adviser’s authority (such as confirming that the adviser’s directions
have been carried out and recording and reporting actions taken at
the adviser’s direction), shall be presumed to be administrative
actions taken by the fiduciary solely to allow the fiduciary to
perform those duties assigned to the fiduciary under the governing
instrument and such administrative actions shall not be deemed to
constitute an undertaking by the fiduciary to monitor the adviser or
otherwise participate in actions within the scope of the adviser’s
authority. Id.
III.

Prior Consent Petition Practice in the Delaware Court of Chancery
A. Prior Practice
1.

Before the Delaware Chancery Court’s rulings in Peierls, it was common
practice for interested parties to file a Petition with the Court seeking
confirmation of the appointment of a Delaware corporate trustee,
acceptance of jurisdiction over the trust, and the modification/reformation
of the trust at issue.

2.

The Delaware trustee’s acceptance of its appointment as successor trustee
was contingent upon an order from the Court confirming the appointment.

3.

The most commonly sought modification is the addition of an Investment
Direction Adviser to direct the Delaware trustee on the investment and
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management of some or all of the trust assets in accordance with
Delaware’s directed trust statute, 12 Del. C. § 3313.
4.

Because the Orders were entered simultaneously, the Delaware trustee’s
appointment would occur at the same time the trust was modified to
convert it into a directed trust meaning there would not be any point in
time where the Delaware trustee was responsible for the investment of the
trust assets.

B. The Peierls Consent Petitions
1.

Our office worked with members of the Peierls family for several months
in order to construct a plan by which several trusts created for their benefit
could be moved to the same jurisdiction with the same corporate trustee
and subsequently be streamlined in order for more efficient administration
of the trusts.

2.

The various Peierls trusts had broadly similar dispositive and
administrative provisions, but not all were sitused in the same jurisdiction
and they did not all have the same corporate trustee serving. Most of the
trusts had two individual trustees and a corporate trustee . Additionally,
all of the trusts contained special assets that would not be typically be
found in an institutional trustee’s portfolio.

3.

In 2012, several Petitions were filed relating to five inter vivos trusts,
seven testamentary trusts, and one charitable lead unitrust. The Petitions
each sought the following relief from the Chancery Court for each trust:
•
•
•

•
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Approve the resignation of individual trustees
Confirm the appointment of the Delaware corporate trustee
Accept jurisdiction over the trust so that Delaware would be the situs
of the trusts and Delaware would govern the administration of the
trust.
Reform/modify certain administrative provisions of the trust, including
the addition of the positions of Investment Direction Adviser and Trust
Protector, as well as the modernization of the provisions relating to the
resignation, removal and appointment of corporate trustees.
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4.

The individuals proposed as the initial Investment Direction Adviser and
the initial Trust Protector had already been serving as individual trustees
of the trusts for a significant period of time.

5.

The Chancery Court denied the Petitions on several grounds, including
lack of jurisdiction over the trusts since no administration was yet taking
place in Delaware.
•

•

•

IV.

The Petitions relating to the five inter vivos trusts were denied
primarily because the Delaware Chancery Court held that it could not
consider the proposed modification because Delaware law did not
govern the inter vivos trusts and, further, would not govern the trusts
even if the Delaware corporate trustee accepted its appointment as
successor corporate trustee.
The Petitions relating to the seven testamentary were denied because
the Delaware Chancery Court held that the courts of other states had
retained jurisdiction over the trusts, and to consider such Petitions
would be a violation of interstate comity principles.
The Petition for the charitable lead unitrust was denied because the
Court held that the change in situs and administrative law could be
accomplished without Court action, and strictly construed the
requested “reformation” of the trust to mean that the changes were to
be effective as of the date of the trust’s creation, as opposed to a
“modification” of the trust terms moving forward.

6.

Additionally, the Court held that it could not rule upon certain items of
requested relief, including approval of the resignation of the individual
trustees and confirmation of the appointment of the successor corporate
trustee, because such actions could be accomplished without Court
involvement pursuant to the terms of the trusts, and to rule upon such
matters would cause the Court to render impermissible advisory opinions.

7.

The three opinions of the Delaware Chancery Court were appealed in
November, 2012, and oral argument was heard before the Delaware
Supreme Court, en banc, on July 10, 2013. Three opinions were issued by
the Delaware Supreme Court on October 4, 2013.

Delaware Supreme Court Opinions – Key Holdings
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A. Delaware Law Governing Administration
1.

The most critical holding relates to the effect of changing the place of
administration of a trust on the law that governs the administration of the
trust. The Supreme Court concludes, contrary to the Chancery Court’s
analysis, that even if a trust contains a choice of law provision, and even if
that choice of law provision references “administration”, under the
principles set forth in the Restatement (Second) of Conflict of Laws (the
“Restatement”) the law governing the administration of a trust will
change when the place of administration of the trust changes via a proper
appointment of a successor trustee, unless the settlor has specifically
stated his or her intent that a state’s law shall always govern the
administration of that trust.

2.

“When a settlor does not intend his choice of governing law to be
permanent and the trust instrument includes a power to appoint a
successor trustee, the law governing the administration of the trust may be
changed.”

3.

The Supreme Court carefully reviewed relevant Delaware case law and
concluded that the holdings of those cases did not support the Chancery
Court’s conclusions concerning the effect of the change of the place of
administration of a trust and the law governing the administration of a
trust.

4.

The Court analyzed the provisions of each of the inter vivos trusts at issue
and determined that the settlor did not intend that the initial law governing
the administration of the trusts must always remain the law of the original
jurisdiction, and concluded that for each trust the “law of administration
would change with a change in the place of administration.”

5.

In analyzing what trust matters properly constitute “administration” such
that they would be governed by the administrative law that applies to a
trust, the Delaware Supreme Court ruled that all of the items of relief
requested in the Petitions, which include the change of existing trustees,
the acceptance of jurisdiction over the trusts, the change of trust situs and
administrative law, and the modifications of the trusts, were
“administrative matters” as contemplated by the Restatement.
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6.

The Court suggests that the analysis of the effect of a change in the place
of administration of a trust on the law governing the administration of a
trust may be different when “the trustee has become subject to the
continuing jurisdiction of a particular court to which the trustee is
thereafter accountable.”

7.

This holding opens the door for the use of nonjudicial methods to modify
trusts under Delaware law, such as decanting, merger and nonjudicial
settlement agreements.

B. Jurisdiction
1.

The Delaware Supreme Court, again relying heavily on the Restatement,
also analyzed when a Court acquires and can properly exercise jurisdiction
over a trust. The analysis is helpful primarily for two reasons: (i) it
enables the interested parties to a trust to determine whether the Delaware
consent Petition process will be a viable tool for modifying the trust; and
(ii) it is important for the corporate trustee and the trust beneficiaries to
have some level of certainty concerning which jurisdiction’s courts will
hear an action relating to the trust in the event there is a future issue
requiring judicial involvement

2.

As an initial matter, in the opinion for the Peierls inter vivos trusts, the
Court noted that for a typical inter vivos trust that has never been the
subject of court action, a court acquires jurisdiction “[o]nly when a
beneficiary or trustee brings a suit over the trust,” and that this situation is
distinguishable from the situation where the trustee has become subject to
the continuing jurisdiction of a court to which the trustee is thereafter
accountable.

3.

The Supreme Court analyzed when a court can exercise jurisdiction over a
matter involving a trust and, if it does have jurisdiction, whether it should
exercise such jurisdiction to consider a matter.

4.

The Supreme Court determined that the Chancery Court did have
jurisdiction to adjudicate issues of administration of the testamentary
trusts because all parties, including the trustee, had consented to the
jurisdiction of the Chancery Court, which satisfied the Due Process
Clause.
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5.

In determining whether a Court should exercise jurisdiction to evaluate a
trust matter brought before it, the Supreme Court concluded that it was a
matter of which court has “primary supervision” over the trusts.

6.

Determining whether a court is currently exercising primary supervision
of a trust is critical because:
•

•

7.

How do we determine whether a court is exercising primary supervision
over a trust? Thankfully, the Delaware Supreme Court provided some
general guidelines on this issue and then applied those guidelines to the
Peierls testamentary trusts at issue.
•

•

8.
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The Delaware Supreme Court adopted the principle that a court having
primary supervision over a trust “will exercise jurisdiction as to all
questions which may arise in the administration of a trust.”
If the court in which the trustee has qualified does not exercise
ongoing control over the administration of a trust, then the court of the
place of administration of the trust “may exercise primary
supervision.”

If a trust has previously been the subject of a court order in any
jurisdiction, the order may specifically note whether such court is
retaining jurisdiction over the trust.
If a court is exercising “active control” over a trust, then it is clearly
has primary supervision over that trust. The Court noted that for a
testamentary trust, “active control” by a Court is most commonly
evidenced by the requirement that the trustee render periodic
accountings in the court in which the trustee had qualified.

Importantly, when considering a Texas court order that resulted from a
“pitch and catch” procedure between New York and Texas for two of the
testamentary trusts at issue, the Supreme Court concluded that although
the Texas order accepted jurisdiction over the trust, there was no evidence
that the Texas court exercised active control over the trusts, therefore it
did not have exclusive jurisdiction or primary supervision over the trusts.
Therefore, the fact that a court at some point exercised jurisdiction over a
trust does not mean a subsequent court order is needed for the court to
relinquish jurisdiction; the key issue is whether the court specifically
retained jurisdiction or is exercising ongoing control over the trust.
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9.

C.

V.

One of the key takeaways of the Supreme Court’s analysis of
jurisdictional issues is that when considering the migration to Delaware of
a testamentary trust (for which historical court involvement is more typical
than for inter vivos trusts due to the potential accounting requirements of
the jurisdiction in which the decedent’s will was probated), the history of
any court orders or accountings must be carefully considered to determine
whether any action needs to be taken in the home state to facilitate the
move to Delaware.

Advisory Opinions
1.

The Supreme Court upheld the Chancery Court’s holding that it could not
approve the resignation of the individual trustee or confirm the
appointment of the successor trustee because the trust instruments
expressly authorized such actions without judicial involvement.

2.

Because no case or controversy existed with respect to the resignation or
appointment of trustees, to rule upon such matters would constitute an
impermissible advisory opinion.

3.

Therefore, in the future the Delaware trustee taking part in a consent
Petition cannot condition the acceptance of its appointment as trustee upon
an Order from the Court confirming its appointment.

Impact of Decisions on Methods to Modify Trusts Under Delaware Law
A.

Consent Petition Process – Governed by Delaware Chancery Court Rules 100-104
1.
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When can it be used?
i.

The Delaware Supreme Court’s clarity on jurisdictional and
especially administrative law issues will make it easier to utilize
the consent Petition process to modify trusts.

ii.

For inter vivos trusts that are not subject to the exclusive or
continuing jurisdiction of another state, the key to utilizing the
consent Petition process is to appoint the Delaware trustee prior to
filing the Petition which will now, in most cases, cause Delaware
law to govern the administration of the trusts.
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2.

iii.

For testamentary trusts, if there is ongoing accountability to a nonDelaware court this would likely establish that such court has
“primary supervision” over the trusts, necessitating an order from
such court terminating such primary supervision before the
Delaware Chancery Court will exercise jurisdiction and consider a
Petition to modify the trusts.

iv.

In most circumstances there will be a brief period of time between
the Delaware trustee accepting its appointment and the proposed
modification being approved by the Court, during that period of
time the Delaware trustee may be undirected regarding the
investment of some or all of the trust assets. This issue can be
resolved either of the following methods:
Immediately following the appointment of the Delaware
trustee, the interested parties enter into a nonjudicial
settlement agreement pursuant to 12 Del. C. § 3338, by
which the trustee is directed to hold certain trust assets (or
to refrain from diversifying out of certain assets) until the
proposed court modification is approved. The direction to
a trustee to refrain from performing a particular act or the
grant to a trustee of any necessary or desirable power is one
of the specific, authorized uses of a Delaware nonjudicial
settlement agreement. 12 Del. C. § 3338(d)(3).

(b)

The interested parties entering into a consent, release and
indemnity agreement pursuant to 12 Del. C. § 3588
absolving the Delaware trustee from any liability relating to
the investment of such assets effective upon an order
modifying the trust to make it directed under Delaware law.

How can it be used?
i.
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(a)

All interested parties, as defined in Chancery Court Rule 101(a)(7),
must consent to the petition or state that they take no position with
respect to the relief requested pursuant to the petition. Under
certain circumstances a guardian ad litem may need to be
appointed by the Court to represent the interests of minor or
unborn beneficiaries in the event Delaware’s virtual representation
statute, 12 Del. C. § 3547, cannot be used.
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B.

ii.

In general, modifying any of the administrative provisions of a
trust is permitted. In some cases, modification of beneficial
provisions is also possible, especially if a tax benefit is sought.

iii.

Reformation (as opposed to modification) of a trust - The
Delaware Supreme Court has expressly supported the general
principle that unilateral mistake on the part of a settlor of a trust is
sufficient to warrant the reformation of such trust. Roos v. Roos,
203 A.2d 140, 142 (Del. Ch. 1964) (citing Scott on Trusts § 333.4;
Restatement of Trusts, § 333; In re Trust Estate of LaRocca, 411
Pa. 633, 192 A.2d 409; Kiser v. Lucas, 170 Md. 486, 185 A.441;
Wright v. Goff, 22 Beav. 207, 52 Reprint 1087).

iv.

The Chancery Court is likely to be more comfortable with the
proposed relief if, following the proposed modification, the
Delaware trustee has some authority over either distribution
decisions or investment decisions.

Decanting – Governed by 12 Del. C. § 3528
1.

2.

When can it be used?
i.

When Delaware law governs the administration of the trust or
when the trust is administered in Delaware. 12 Del. C. § 3528(f).

ii.

Under most circumstances following the Peierls decisions, it will
be unnecessary to rely on this provision, although it will continue
to be helpful in the event a trust contains language indicating the
law of other state shall always govern the administration of the
trust even if the place of administration changes.

How can it be used?
i.
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A trustee that has authority under the terms of the trust instrument
(the first trust) to invade principal for the benefit of one or more
beneficiaries, to exercise such authority by appointing all or a
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portion of the principal subject to the power of invasion in favor of
a trustee under a separate instrument (a second trust). 12 Del. C. §
3528(a).

C.

ii.

Decanting can be utilized to make significant changes to a trust by
decanting it into a new trust with the desired administrative
provisions.

iii.

Some of the key requirements of the decanting statute include:
• The beneficiaries of the second trust must also be beneficiaries
of the first trust. 12 Del. C. § 3528(a)(1).
• The second trust may not alter the beneficial interests of
beneficiaries of the first trust that are not proper objects of the
exercise of the power of invasion. 12 Del. C. § 3528(a)(1).
• The second trust must comply with any standard that limits the
trustee’s authority to make distributions from the first trust. 12
Del. C. § 3528(a).
• A written “decanting instrument” must be signed and
acknowledged by the trustee and filed with the records of the
trust. 12 Del. C. § 3528(b).

iv.

While the second trust may not have beneficiaries who are not also
beneficiaries of the first trust, the decanting statute specifically
permits the second trust to grant a beneficiary of the first trust a
limited or general power of appointment thereby allowing the
beneficiary to appoint trust property to a person who is not a
beneficiary of the first trust. 12 Del. C. § 3528(a).

v.

Unlike consent Petitions, the trustee does not need the consent of
the beneficiaries or any other interested party to exercise its
decanting power. However, because decanting is an exercise of
the trustee’s discretion it is common practice in Delaware to have
the beneficiaries consent to the decanting and release and
indemnify the trustee from any liability in connection with the
decanting.

vi.

Potential GST or gift tax consequences of a proposed decanting
should be analyzed.

Merger – Governed by 12 Del. C. § 3325(29)
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1.

2.

D.

When can it be used?
i.

When Delaware law governs the administration of the trust.

ii.

There are 35 states (including Delaware) plus the District of
Columbia that allow for trust mergers without judicial
involvement, and other states may permit merger via the state’s
common law. Even if a non-Delaware trust contains a provision
stating that law governing administration shall not be changed
when the place of administration changes, the trust could be
merged under the law of that state into an identical trust that
contains a Delaware governing law provision.

How can it be used?
i.

The trustee is authorized to “[m]erge any 2 or more trusts, whether
or not created by the same trustor, to be held and administered as a
single trust if such a merger would not result in a material change
in the beneficial interests of the trust beneficiaries, or any of them,
in the trust.”

ii.

In addition to the new trust into which the existing trust will be
merged a simple merger instrument signed by the trustee(s) is
sufficient to legally accomplish a merger.

iii.

Any changes to administrative provisions available through the
consent Petition process or decanting could also be accomplished
by merger, including the addition of Investment Direction Adviser,
Distribution Advisers and Trust Protectors.

iv.

Like decanting, merger is an exercise of the trustee’s discretion.
While not required under the statute, the trustee may seek a release
from the trust beneficiaries and other interested parties before
effectuating a merger.

v.

As with decanting, potential tax consequences must be considered.

Nonjudicial Settlement Agreements – Governed by 12 Del. C. § 3338, signed into
law August 6, 2013 as part of Delaware’s Trust Act 2013.

{GFM-00527290.DOCX-3}

34
20
1.

When can it be used?
i.

2.
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When Delaware law governs the administration of the trust.

How can it be used?
i.

The statute is modeled after Section 111 of the UTC.

ii.

Requires the agreement of all “interested persons” whose consent
would be needed to achieve a binding settlement in the Delaware
Court of Chancery. 12 Del. C. § 3338(a).

iii.

The language of the statute suggests that its application can be
quite broad. The interested persons may enter into a binding
agreement “with respect to any matter involving a trust…” (except
with respect to charitable trusts and purpose trusts described in 12
Del. C. § 3541). 12 Del. C. § 3338(b) (emphasis added). The
phrase “any matter” is inclusive rather than restrictive, suggesting
that the presumption should be that any matter does fall within the
proper subject matter of a nonjudicial settlement agreement rather
than not.

iv.

Delaware’s NJSA Statute provides a list of six matters that may be
resolved by a nonjudicial settlement agreement. 12 Del. C.
§3338(d). Comments to the UTC version of the nonjudicial
settlement agreement (which contains a list identical to 12 Del. C.
§ 3338(d)) make clear that the list is nonexclusive. As such,
Delaware’s NJSA Statute could be a powerful tool to resolve trust
matters, including the bifurcation of trustee responsibilities among
a trustee and direction or consent advisers.

v.

A nonjudicial settlement agreement is “only valid to the extent it
does not violate a material purpose of the trust and includes terms
and conditions that could be properly approved by the Court of
Chancery under this title or other applicable law.” 12 Del. C. §
3338(c). The phrase “material purpose” is not defined under
Delaware’s trust code, and there is no direct guidance in the model
UTC provisions or the UTC’s commentary. However, reference to
the intent of the settlor in creating the trust, express or implied,
would seem to be appropriate.
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vi.
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An interested person may seek judicial determination to interpret,
apply, enforce or determine the validity of a nonjudicial settlement
agreement. 12 Del. C. § 3338(e).
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